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‘SAT Order in the DLF Case: Controlling SEBI’s Punitive
Vehemence’
By Vinod Kothari
Published in IndiaCorpLaw

IndiaCorpLaw

A blawg containing a periodic review of topics of interest in corporate and commercial law that impact India

Monday, March 16, 2015
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http://indiacorplaw.blogspot.in/2015/03/sat-order-in-dlf-case-controlling-sebis.html
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Taxation of investment vehicles: Will |
the Budget set right the distortions - II | tug
- BLACK

Will Finance Minister Arun Jaitley provide some clarity on different and
isi ially for i vehicles such as mutual
funds, trusts and private equities in the Budget 2015”

All over the world, there are clear rules for being eligible for pass-through status, but
y, the principl India Rave never been designed
o tax collective investment devices. The least what Finance Minister Arun Jaitley should
40, in Budget 2015, is 1o set right the kighly distorted scene of taxation of investment
veRicles, especially w! investors y bout tax
y private quity and funds
e, s fands (AIFS), .real
trusts (REITS) and anviTs).

CBDT circular and Bangalore ITAT ruling

A recent ruling of the Bangalore ITAT in the case of Ats India Advanrage Fund —VII vs.
Dy. Commissioner of Income Tax, examined the general representative tax principles in
India, conditions of taxation of an AOP, test: for determinacy of beneficiaries incaseofa
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http://itatonline.org/archives/wp-content/uploads/India_Advantage_Fund_trust_AOP.pdf
http://itatonline.org/archives/wp-content/uploads/India_Advantage_Fund_trust_AOP.pdf
http://www.moneylife.in/article/taxation-of-investment-vehicles-will-the-budget-set-right-the-distortions---ii/40624.html
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Union Budget 2015 - 2016 : Some fair and some despair for the NBFCs
March 23,2015 Rate this story:

l o} Over the years NEFC sector has becone a
crucial part of the financial services sector,
i With the goving importance as financial

intermediaries the regulatory side has also

Nl Bt (Executive VP, Ghoth 0 ) been evolving very dynamically for NBFCs with

Virod muf ‘;r)rauum P a number of new categories like NEFC-Factors,
NBFC-IDFs, NBFC-HFIs etc. being introduced during the Last few years.

The NBFCs as a whole accounted for 12.1% of banks assets and 0.2% of bank deposits at the end of the
financial year 2013 - 14[1]. The sector grew at the rate of 13.1% at the end of the financial year 2013 - 14.
This is sufficient to indicate the impact of the industry in the financial sector. The sector has been
dymamically evolving over period of time and has been witnessing constant regulatory changes.

Recent regulatory changes inthe industry

I the Last year, the NBFC sactor saw a blast of regulatory reforms, with all the financial regulators coning
out with different norms which were of @
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http://lawstreetindia.com/%22file:/C:/Users/Sneha/Downloads/Union%20Budget%20Analysis%20-%20NBFCs.docx#_ftn1/"
http://lawstreetindia.com/experts/column?sid=102

IndiaCorpLaw

blawg containing a periodic review of topics of interest in corporate and commercial law that impact India

Monday, March 23, 2015

ule Change for E-Voting Search this Site

[The following guest postis contributed by Nidhi Bothra and Vinita Nair, Vinod
Kothari & Co, Corporate Law Services Group. The authors can be contacted at
vinodkothari com and vinita@vinodkothati com respectively]

Under the erstehile system of holding general meetings, the resolusions were put o vote by
way of show of hands or a poll could be demanded. Since only such members who were Contributors
present at e meeting eiier hemselves or through provy could vote, the system Toyart Thbar
demanded members 10 be present themselves or Brough proxy

Minic Naniwadekar
The new refurbished rules however faciltated members to vote o resolutions to be taken
up at the general meeting without having 1o be present hemselves. They could now vote Shantanu Naravane
from the remotest localon in the country ifthey had ineret access and exercise teir right

fo vote. Somasekhar Sundaresan

Umakanth Varottil
With the introducion of the e-voting system for specified class of companies, the concapt of
show of hands becomes imelevant Members could vote trough e-voing system and at the V. Niranjan
meeting the Chairman could put the resolution 1o poll

The rules on e-voting system posed challenges of the own when introduced last year and
the Ministy of Corporate Aflairs (MCA) was forced fo make it optional considering the Twitter Updates
& ” larificatons te rules demanded. Alhough the industry was
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http://indiacorplaw.blogspot.in/2015/03/rule-change-for-e-voting.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed:+IndianCorporateLaw+(Indian+Corporate+Law)

Act before it's too late: Section 74 scares all! Mar
30

2015
Aditi Jhunjhunwala

Posted In Company Law | Articles | 3 Comments »

Its gone, Lindo

One of the provisions of Ct

Act 2013 (Act 2013Act) which has

Inelevart amost got slespless nighs fo all as we Stqy productl e
Repeitive are appeoaching 31 March is the

nappropriate provisions of section 74 Wah the On the go.

introduction of section 74 which was

What was wrong with tis ad?

notified on Apel 01, 2014, any

accepted by a Company had to be

repaid in tems of section 74 (1), But are

all the comparées in a position to do it?

\What if the companies cannot repay?
Google Below we discuss the shortcomings
faced by companies for complying with
section 74

What will constitute to be deposit?

Secton 2 (31)ofthe Act, 2013 defines “dapositto inclde v Easy lnvoldng.
‘any receipt of money by way of deposit or loan or in any ther form by a company, but does not v Track expenses.
nelude sych cate amount as may be p ith the Reserve Bank of

’ v Generate reports.

Rule 2 (1) of the Companies {Acceptance of Deposit) Rules, 2014 prescribes the exclusions as to
what will not constitute as deposit
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http://taxguru.in/company-law/act-late-section-74-scares.html

Pass-through for AlFs
in Budget, 2015: Is it a farce?

Introduction

1. In order to create distinct private pooled investment vehicles to
concessionalise VCFs, SME Funds, Social Venture Funds and other
funds collecting money from investors which were not regulated by
any of the SEBI Regulations, SEBI came out with the concept paper
on Alternative Investment Funds Regulation on August 1, 2011.
The concept paper was accompanied by a draft set of regulations:
SEBI (AIF) Regulations, 2011 which were then formalized into SEBI
(Alternative Investment Funds) Regulations, 2012 on May 21, 2012.

AlFs include funds established or incorporated in India in the form of
trusts, companies, limited liability partnerships or a body corporates
which pool funds from investors for making further investments for
the benefit of the investors. Post the regulations coming into effect,
all AIFs are mandatorily required to get themselves registered with
the SEBI as per the Regulations.

Categorization of AIFs

2. The regulations have categorized AlFs into three categories of
funds:

(a) Category I AIFs - Which include venture capital funds, SME
funds, social venture funds, etc.

March 16 To 31, 2015 « Taxmann's Corporate Professionals Today « Vol 32 « 18
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IndiaCorpLaw

A blawg containing a periodic review of topics of interest in corporate and commercial law that impact India

Wednesday, March 18, 2015

FCRA: CSR by foreign companies

{The following guest postis contributed by Swati Rampuria at Vinod Kothari & Co. She can
be contacted at swati@vinodkothari com]

Introduction

The Foreign Contribution (Regutation) Act, 2010 (FCRA'), reguiates the receipt and utization of
foreign contribution by certain persons and also disallows acceptance and ubiizaion of foreign
conbribusion for certain activities. Being a special legisiation, the FCRA supersedes and prevails
over other legisiation such as Companies Act, 2013, (Act 2013 that is fo say even if some
ransactions are allowed as per Act, 2013, any restrictions imposed by the FCRA shall prevail

Pursuant to provisions of Section 135 of e Act 2013 read with Rule 3 of he Companies
(Corporate Social Responsibility Policy) Rules, 2014 ('CSR Rules') every company including its
holding or subsidiary, and  foreign company, having its branch offce or project office in India
which has net worth of rupees five hundred crores or more, or tunover of rupees one thousand
crores or more of a net profit of rupees five crores or more during any financial year, have to comply
with the provisions of Secbon 135 of the Act 2013 and the CSR Rules.

This postis an endeavor o shed light upon the provisions of FCRA which inadvertently come in the
vay of a foreign company and a Indian company with more than 51% of its share capital as foreign

Search this Site

Search

powered by Coogle

Contributors

Jayant Thakur

Mihir Naniwadekar
Shantanu Naravane
Somasekhar Sundaresan
Umakanth Varottil

V. Niranjan

Twitter Updates
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http://indiacorplaw.blogspot.in/2015/03/fcra-csr-by-foreign-companies.html

IndiaCorpLaw

A blawg containing a periodic review of topics of interest in corporate and commercial law that impact India

Thursday, March 12, 2015

Guide to Staff Loans under the Companies Act, 2013 Seatch this Site

[The folowing guest post is contributed by Munmi Phukon at Vinod Kothari & Co. The
author can be contacted at munmi@vinodkothar com]

One of the incogrutes in the Companies Act 2013 (Act 2013) has been secton 185 which
subjected companies fo cerain threshold limis whiie giving loans to any person of oter body
corporate. However, the provisions were not explict as to whether te term ‘any person’ under Contributors
section 186(2)a) of Act, 2013 also covered employees and Meredy employee loans. Since the
enforcement of the secion 185 was followed by rules, the provisions created an ambiguous
situation, hereby giving rise to doubs in the minds of fose subjectto the provisions Mihir Naniwadekar

Jayant Thakur

Finally, the Ministry of Corporate Aflairs (MCA) has come up with a clarificasion on March 10, 2015 Shantanu Naravane
by way of a General Circular No. 0472015 (March 10 Circular’) stating that the provisions of section
will not be applicable to staff loans and advances, provided the same is given in accordance wi
the conditions of service and remuneraion policy for whom such policy is requited fo be
formulated. Here is an analysis

Somasekhar Sundaresan
Umakanth Varottl
V. Neranjan

Position before the March 10 Circular

Earfier, the provisions of section 185 were applicable fo loans o ‘any person’ or other body Twiter Updates
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http://indiacorplaw.blogspot.in/2015/03/guide-to-staff-loans-under-companies.html
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Financial markets are hopeful that the Budget will clarify different and
confused tax p d vehicles such I funds, | * i

trusts and private equities = e i

All over the world, there are clear rules for being eligible for pass-through status, but

ly, the principl ive taxation in India have never been
designed to tax collective investment devices. These principles have been created over
the years to tax trusts where tax payers may create pools of assets/ income which
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http://www.moneylife.in/article/taxation-of-investment-vehicles-will-the-budget-set-right-the-distortions---i/40619.html
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More the merrier : MCA widens .-

scope of undertaking CSR activities §

Provid«
is not e
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1. The general echo is that the Act is a bunch of stringent and anti- L underta,
business provisions. It is only followed by excessive delegation by : A212 In
way of Rules. The net result is more and more issuance of circulars/ | oS Z
notifications/clarificatory orders, that too with ambiguity. Section 135 poithes
and the CSR Rules were notified to come into effect from April 1, 2014, 3 el 0N
but a number of clarifications by way of circulars and notifications § prricelat
were issued pre- and post-April 1, 2014. : ] alsg e

| society

Now, MCA vide its notification dated January 19, 2015' has an\ended; E some ¢

CS . ADITI JHUNJHUNWALA the Companies (Corporate Social Responsibility Policy) Rules, 20143 ‘telatud

Senior Associate , (CSR Rules/The Rules) to extend the scope of companies through ‘The s

Vinod Kothari & Co. which CSR activities could be undertaken by a company falling ‘thc list

g under section 135 (hereinafter referred to as the eligible company) s
In the following paras the amendment in 2015 as well as briefly thel

< CSR ac!
amendments during 2014 in these rules have been discussed. 4 'eith‘e:

i further
2. Amendments | has to
i an elig
2.1 Sub-rule (2) of Rule 4 to be substituted as follows : For the P CSR  ac
words “established by the company or its holding or subsidiary subsidi
or associate company under section 8 of the Act or otherwise” the

Introduction

also ui
words “established under section 8 of the AdE] ‘other ¢
by the Company, either singly or along wi ;

its holding or subsidiary or associate companyy
or along with any other company or holding
subsidiary or associate company of such othess
company, or otherwise.” shall be substituted]

Extensi

or hold

of such
le (2

additio

In the proviso to clause (i) for the words! would

“not established by the company or its

holding or subsidiary or associate company

the words “not established by the compan

either singly or along with its holding

February 1 To 15, 2015 & Taxmann's Corporate Professionais Today « Vol. 32 e 68

Focus on capabilities, Opportunities will follow




SCL. - MAGAZINE [ Vol. 129

[2015] 129 SCL 94 (Mag.)

CRIMINAL LIABILITY OF CORPORATE OFFICERS - SUPREME
COURT TAKES A NEGATIVE VIEW

ADITI JHUNJUHUNWALA" & PRACHI NARAYAN

Introduction
1. Crime is no more archetypical where only individuals are considered to be
criminals. Now it has an overarching making corporates and legal entities

amenable to criminal prosecutions.

For long the view has been that corporates cannot commit crimes as they lack
m2erzs rea or criminal intent-the fundamental ingredient of any criminal
prosecution. So, under such circumstances the questions arise: (1) whether
corporates could be prosecuted of criminal offences, and (2) whether directors
or employees could be held vicariously liable for the criminal acts of the
company, as the company itself could not be prosecuted criminally?

This article is an attempt to reflect upon the above questions in light of the
recent Supreme Court’s ruling in case of Sze2il Bharti Mittal v. Cerztrel Bureazs
wherein a similarissue was vehemently dealt with by the Apex

of Investigatiors'
Court.

What is Vicarious Liability?
2. Vicarious liability has its roots in law of torts. A tort is a civil wrong committed
against a person (including legal entities and companies) rather than a State.
Black’s Law dictionary defines vicarious liability as under:
“the imposition of liability on one person for the actionable conduct of another,
based solely on the relationship between the two persons;”
This conceptis based on the latin maxim “respondeatsuperior,” meaning “let the
master answer”. A prime example of vicarious liability would be the resporsi-
bility of the principal for acts done by its agent or the employer’s responsibility
for acts of its employee. The doctrine could be well applied to civil cases where
the likelihood of damages suffered is taken into consideration rather the intema
behind the damages, as opposed to criminal cases where intent plays the driving

mechanism.

What is Corporate Criminal Liability?
3. There is no concept of vicarious liability under criminal jurisprudence ==
crimes require »ze7zs rea, thatis - a guilty mind. Early common law had a generad
belief that corporations or corporates could not be held criminally liable as thew
ad no mind of their own that could have a wicked intent. This sufficienths
provided enough cushioning to the corporates, as the most challenging obstachs
to impose any criminal liability on corporations was the difficulty of attributimg
r2erns rea to an artificial person.

"Company Secretary.
**Advocate.
1. http://judisnic.in/supremecourt/ imgsl.aspx?filename=42239
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‘Make in India’ will fail without a
better Companies Act

' MAKE IN'INDIR
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by over 40%. By subjecting prt ies to icti on i
restrictions on dealing with related parties, the new Companies Act has
completely throttled the need to ease doing business in India

The iti MakeinIndia® ign by Prime Minister Narendra Modi to make India
2 manufacturing kub will increase investment and employment. One would expect that
this will mean an increase in the number of companies being incorporated since forsign
investment in India through companies is common and preferred. However, as per data
available on the Ministry of Corporate Affairs™ (MCa) website the numbser of new
companies incorporated between April to December 2014 has dropped by over 40% over
the corresponding pericd in thelast year

(kttp://mca govin/MinistryV2/CompStat_IFCompLLP html). On the contrary, the

@‘win
)&

s 7%

\’ %
mu-
1668

‘VINOD KOTHAR & COMPANY
WLkl el

¥ sechE"

17 Focus on capabilities, Opportunities will follow



http://www.moneylife.in/article/make-in-india-will-fail-without-a-better-companies-act/40645.html
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Truth in lending: Is the RBI bending?

RET's latest guidelines direct banks to share more information on lending
rates, fees and charges to borrowers. But then. these are just guidelines. Will
the RBI ask government to enact the stringent Truth in Lending law. which
has provisions for penalty on creditors?

18 Focus on capabilities, Opportunities will follow

ANy uﬂl“ﬁ



http://www.moneylife.in/article/truth-in-lending-is-the-rbi-bending/40445.html

Hall of Fame

#® Mr. Vinod Kothari was quoted in The Economic Times, in the article-
RBI tightens grip on non-banking finance companies, approval needed
for takeovers: "What the RBI is now seeking to do is to consider even routine
changes in directorships as a case of change of control, which is so unrealistic,"
said Vinod Kothari, an NBFC expert”.

To read full article Click here.

# Mr. Vinod Kothari was quoted in The Hindu, in the article- Moving out
of public domain: Vinod Kothari, a company law practitioner, points out the
advantages for the private company versus the public company under the new
Companies Act. “A private company need not have independent directors, need
not have an audit committee or the managerial remuneration is not capped when
compared to a public company. This along with the proposed amendments makes
life more easy as a private company,” he adds.

To read full article Click here.

# Nidhi Bothra is now a part of the study circle committee at ICSI, EIRC
Chapter.
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http://articles.economictimes.indiatimes.com/2015-03-31/news/60682255_1_nbfcs-non-banking-finance-companies-primary-dealers
http://www.thehindu.com/todays-paper/tp-miscellaneous/tp-others/moving-out-of-public-domain/article7019574.ece

Some captured moments

H Photographs of Seminar Revised Regulatory Framework for NBFC - held
on 31stMarch 2015

B Photographs of Seminar on NBFC - Recent Changes held on 25th March
2015

H Photographs of Seminar on Draft Computation Standard held on 27th
March 2015
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Our Corner

Happy Birthday to Nidhi Bothra, Nivedita Shankar &
Aditi Jhunjhunwala
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