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Preamble
Section 80 IB of the Income tax provides for flat deduction in percentage terms in respect of
profit or loss by certain industrial undertaking, subject to pre-conditions and eligibility of
the assessee for deduction under that section. It has been a matter of contention for some
time that whether a film production companies are allowed for deduction as postulated
under Section 80IB of the Income Tax Act, 1961. Now comes into picture an appeal from
revenue– CIT vs Jyoti Prakash Dutta1 the Bombay High Court where in it is upheld that a
film production companies, which works on hired plant and machinery are industrial
undertaking in order to claim deduction as envisaged under Section 80IB of the Income Tax
Act, 1961. The similar questions were earlier also raised by the revenue department before
the Income Tax Tribunal in which the tribunal has upheld the claim of the assessee for
deduction in previous assessment years. In this instant case the revenue department has
again sought appeal from the order of Tribunal before the Bombay High Court.
Core Issues Involved in the Case

 Whether the film production companies are “Industrial Undertaking” for the
purpose of Section 80IB of the Income Tax Act, 1961?
 Whether a film production company can be considered as “Industrial
Undertaking” under the provision of Section 80 IB of the Income tax Act, when
the plant or machinery of such company is not owned by the assessee and are
hired by the assessee?
Facts and Circumstance of the Case

The case relates to Commissioner of Income tax, Mumbai vs Mr. Jyoti Prakash Dutta
(herein after referred as ‘Assessee’). The assessee is a film production company which
claimed deduction under Section 80IB of the Income tax Act, 1961 in respect of one of its
film called “Border”. The contention of the revenue department was that since the
company is a film producing company it is not an industrial undertaking within the
purview of the Income Tax Act, 1961. Further the company doesn‟t itself own any plant
and machinery, and the business affairs are carried out through hired equipments and
machinery, in such case the assessee shall be disentitled from claiming deduction under
Section 80IB of the Income Tax Act, 1961.
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The Assessing authority supported its contention on the ground that, the assessee did not
fulfilled the condition as postulated under Section 80IB (2)(ii) of the Income Tax Act,
1961 which is a condition precedent for claiming deduction under Section 80IB of the
Income Tax Act, where by the assessee claiming deduction under the Section 80IB shall
not be formed by transfer to a new business of machinery or plant previously used for any
purpose. The Assessee did not own any plant or equipment, and such assets were hired
by the assessee which amounted to transfer and thus were disentitled from the deduction
under Section 80IB of the Income Tax Act, 1961. The authority relied on the judgment
of Supreme Court in Textile Machinery Corp 107 ITR 1952 whereby it was held that the
industrial unit must set up new plant and machinery for the purpose of industrial unit
activity in order to avail benefit arising from Section 15C (2) (i) of Indian Income Tax
Act 1922 which is identical to Section 80-IB (1) Income Tax Act, 1961.
The assessing authority however accepted the legal position of the film production
company as an Industrial Undertaking in light of the decision by the Bombay High Court
in case of Commissioner of Income-Tax vs D.K. Kondke3.
The assessee pointed out that the word in the section 80IB (2) (ii) is „transfer‟ and not
„hire‟ and hence acquisition by transfer would only disentitle the assessee from the
benefit of deduction under Section 80IB of the Income Tax Act, 1961. Since the
equipment used in the processing of the film would not be transferred to the assessee, and
thus the argument of disqualification for deduction by the assessee under Section 80IB
should not be accepted.

Decision by the Court

The Court referred to the Tribunal order passed in AY 1998-99 wherein same argument
was canvassed. The Court also mentioned about the judgement passed in case of
D.K.Kondke (supra). Thereafter the Court accepted the contention of the Assessee on the
premise of an earlier order of the Income Tax Tribunal with similar facts of the case
which was decided earlier, and thus upheld the order of Tribunal. The court pointed out
that the question that arises in the matter of Textile Machinery Corporation Limited
(supra) cannot be said to be applicable to the facts before us, since condition differs in
both the cases. Hence the appeal was dismissed by the Court.
Conclusion
The Court by deciding in favor of the case has reiterated the fact that in order to constitute
an Industrial Undertaking in terms of Section 80IB of the Income Tax Act, 1961 an industrial
unit need not necessarily own its plant and machinery, and that hiring of plant and
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machinery would not inhibit the ability of industrial unit or a company in order to claim
benefit under the said section. For the deduction to be claimed under sub-section (3) the
only precondition is fulfilling the conditions specified and set out in sub-section (2) of
Section 80-IB. This order has once again clarified the position of law and explained in detail
that hiring of plant and machinery can never be a reason for disentitling the claim for
deduction under Section 80-IB
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