ANNEXURE TO REPORT OF THE EXPERT COMMITTEE ON SECURITISATION (Andhyarujina Committee)

Bill No. _____________ of 2000

Securitisation Bill, 2000

A

Bill

To enact the law to facilitate securitisation of financial assets and for regulation of entities carrying on or undertaking securitisation transactions and for matters connected therewith and incidental thereto.

Be it enacted by Parliament in the Fifty-first Year of the Republic of India as follows:

CHAPTER I

PRELIMINARY

1. Short title, extent and commencement. 

(1) This Act may be called the Securitisation Act, 2000.

(2) It extends to the whole of India

(3) It shall come into force on such date as the Central Government may, by notification, appoint, and different dates may be appointed for different provisions of this act. The reference to the commencement of this Act shall be construed as a reference to the commencement of that section.

2.  Definitions:-

(1) In this Act, unless the context otherwise requires: -

(a) "Board" means the Securities and Exchange Board of India established under section 3 of the Securities and Exchange Board of India Act, 1992.

(b) " Entity" means an entity sponsored or established or  promoted by a sponsor and includes a company formed and registered under the provisions of the Companies Act, 1956 or a trust established under the Indian Trust Act, 1882.or a society registered under the Societies registration act, 1860, or a mutual fund registered under the Securities and exchange Board  of  India Act, 1992 or regulations made thereunder or any other body corporate as specified by regulations .  
(c) "Financial Asset" means a claim to a debt or receivables or any part thereof whether secured or unsecured and includes debts or receivables secured by mortgage of , or charge on immovable property or by mortgage , charge, hypothecation or pledge of movable property or any beneficial interest in immovable or movable property , whether or not in the possession , either actual or constructive, of an originator , whether such debts, receivables or beneficial interest is existing , future , accruing , conditional or contingent and includes the whole or part interest in the security underlying such debts or receivables.
(d) " Financial Institution"    means ( i )  a public financial institution  within the meaning of section 4a of the Companies Act, 1956;

(ii) Such other class of financial institution as the Central Government may, having regard to its business activity and  the area of its operation in India, by notification, specify.

(e) " Information Memorandum" means a document issued as an information memorandum to qualified buyers and includes any notice, circular, or other document, offering for sale or inviting subscription to, transferable receipts from the qualified buyers.

(f) "Licensed Registrar" means a person who has been licensed by the Board to register particulars of securitisation and to perform such functions as may be specified by the regulations.

(g) "Notification" means a notification published in the Official gazette.

(h) " Obligor" means the person obliged , whether under a contract or otherwise, to pay or discharge a financial asset or to satisfy the obligation in respect of a financial asset , whether such financial asset be existing , future, accruing , conditional or contingent , irrespective of securitisation of such financial asset;
(i) "Offer document" means a document issued as an offer document to the public or a section of the public and includes any notice, circular , advertisement or other document offering for sale or inviting  subscription to, transferable receipts from the public.

(j) " Originator" means the owner of the financial asset, who as a party to the securitisation deed, transfers, assigns , vests or transmits the financial asset to or in favour of the special purpose vehicle in terms of the Securitisation Deed;
(k) "Prescribed " means prescribed by rules made under this Act. 
(l) "qualified buyer" means a scheduled bank , financial institution, provident fund, pension fund , insurance fund insurance company, state financial institution, state industrial development corporation , mutual fund , foreign institutional investor, or such other class of persons as may be specified by the Board.
(m) "Regulations " means the regulations made by the Board.
(n) "Rules" means the rules made by the Central Government under this act.
(o) "Scheduled bank " shall have the meaning ascribed to the term " scheduled bank " in clause (e) of section 2 of Reserve Bank of India Act, 1934 (2 of 1934) .
(p) "Scheme" means a scheme offering for sale or inviting subscription to, transferable receipts , by any special  purpose  vehicle , for undertaking securitisation provided that such each and every scheme shall be deemed to be distinct and independent of one another.
(q) "Securities Appellate Tribunal " means a Securities Appellate Tribunal established under sub-section (1) of section 15K of the Securities and Exchange  of India Act, 1992. ( 15 of 1992).
(r) "Securitisation " means the transfer , assignment vesting or transmission of financial asset or a set of financial assets by any person to or in favour of any special purpose vehicle and the issuance , if any, of transferable receipts by such special purpose vehicle .
(s) "Securitisation deed "  means every instrument or combination of instruments, in writing evidencing or declaring the transfer, assignment, vesting or transmission of any financial asset (with or without security), for the purpose of securitisation and shall include a declaration of trust and a deed of Novation for such financial asset, to or in favour of, the special purpose vehicle and further includes an order vesting or transmitting a financial asset.
(t) "Special purpose vehicle " means an entity, which has been granted a certificate of registration by the Board.
(u) "Sponsor" shall mean a scheduled bank and a financial institution, singly or jointly.
(v)    "Transferable receipt " means receipt or other security issued by a special purpose vehicle to any person pursuant to a scheme evidencing an undivided right, tittle or interest of the holder thereof in the financial asset together with underlying securities, if any , being a subject matter of the scheme.
(2) Words and expressions used herein and not defined but defined in the Companies Act, 1956 ( 1 of 1956) , the Reserve Bank of India Act, 1934 ( 2 of 1934) or the Securities Contract ( Regulations ) Act, 1956 ( 42 of 1956) , or the Securities and Exchange Board of India Act,1992 ( 15 of 1992) or the Indian Contract Act, 1872 ( 9 of 1872) , or the Transfer of Property Act, 1882 ( 4 of 1882) , shall have the meanings respectively assigned to them in those Acts, unless repugnant to the meaning or context of such words and expressions in the Act.
CHAPTER II

OF SECURITISATION

3. Securitisation of Financial Assets

Notwithstanding any thing contained in any law for the time being in force, the securitisation of financial asset, whether with or without consideration, or for deferred consideration shall be effected only by the execution of a securitisation deed signed by the originator or its agent duly authorised in this behalf or by a declaration or vesting deed in favour of a special purpose vehicle or a declaratory order vesting or transmitting any financial asset by any court , tribunal or special authority and, shall be completed effectual upon its execution or declaration as the case may be , and thereupon all the rights and remedies of such originator , shall be owned by and belong and be vested in and transmitted to the special purpose vehicle.

4. Notice to be in writing, signed 

1) Particulars of securitisation, as prescribed, shall be lodged by the special purpose vehicle with a Licensed registrar for registration as is hereinafter provided within the period prescribed for enabling the issuance of certificate shall constitute publication and public notice of such particulars and of securitisation.

2) The special purpose vehicle or its agent duly authorised in this behalf, may at its option, give a specific notice of securitisation in writing to the obligor, which notice shall state the name and address of the special purpose vehicle or its agent and the particulars of the securitised  financial asset relevant to such obligor.

3) The Notice under sub-section (1) above shall constitute effective notice of securitisation, and of the change in legal and beneficial ownership of the securitised financial asset  from the originator to the special purpose vehicle and of the transfer, assignment, vesting or transmission of the financial asset from the originator to or in favour of the special purpose vehicle, and shall be binding upon the Official Receiver, or an Official Liquidator or provisional Liquidator, or any other receiver , appointed under the Presidency Towns Insolvency Act, 1909 ( 3 of 1909)  or the Provincial Insolvency Act, 1920 ( 5 of 1920) . or the Companies Act, 1956 ( 1 of 1956 ) , or the Code of Civil Procedure, 1908 or any other law in this behalf.

5. Incidents of Securitisation  

1) Unless a different intention is expressed or necessarily implied, securitisation of a financial asset will pass forthwith to the special purpose vehicle all the interest , which the originator is then capable of passing in the financial asset with all the legal incidents thereof. 

Such legal incidents of securitisation shall include the entire security interest concerning the financial asset whether in the form of a mortgage of immovable property or a charge on immovable, or a charge, hypothecation or pledge of movable or otherwise (except where the security interests are also for other financial assets not transferred, assigned, vested or transmitted to the special purpose vehicle or only a partial security interest is transferred, assigned, vested or transmitted ) and the rights to enforce such security interest concerning the financial assets but, in the absence of a contract to the contrary , shall not include arrears of  interest accrued before the transfer , assignment , vesting or transmission.

2) Upon securitisation of a financial asset in favour of a special purpose vehicle, as aforesaid, all permissions, approvals, consents or no- objections, whether required by virtue of any law , ordinance , statute , rule , regulation , or directive of any governmental , municipal , statutory or regulatory authority or contract , previously obtained in relation to or for constituting a financial asset or for securing a financial including by way of a mortgage , charge hypothecation , pledge or otherwise shall continue to remain valid and shall subsist and enure to the benefit of the special purpose vehicle.

3) The special purpose vehicle may , upon securitisation of financial asset in its favour, file verify , sue or institute legal or other proceedings in relation to the securitised financial asset in its own name without obtaining the originator 's consent to such  suit or legal or other proceedings and without making it a party thereto.

4) In absence of any notice, as provided in sub- section (2) of section 4, the obligor shall receive discharge and satisfaction upon due payment or delivery of financial asset or other property to the originator.

5) Upon receipt of notice as provided in sub- section ( 2) of section 4, the obligor shall receive valid  discharge and satisfaction    only upon due payment or delivery of financial asset or other property to the special purpose vehicle or its agent duly authorised in this behalf and the obligor shall not be discharged by any payment that he may make to the originator or any other person  including the Official Receiver, or an Official Liquidator or provisional Liquidator, or any other receiver , appointed under the Presidency Towns Insolvency Act, 1909 ( 3 of 1909)  or the Provincial Insolvency Act, 1920 ( 5 of 1920) . or the Companies Act, 1956 ( 1 of 1956 ) , or the Code of Civil Procedure, 1908 or any other law in this behalf.

6) Where the originator is constituted as an agent by the special purpose vehicle in the terms of an agreement  or an order  or other  instrument in that behalf for collection or recovery of payments due in respect of the securitised financial asset : 

(a) any money , financial asset or other properties received by the originator , shall     constitute monies or properties held in trust for the benefit of and on behalf of the special purpose vehicle and shall , subject to a contract to the contrary , such money , financial asset or other property shall forthwith be made over and delivered to such special purpose vehicle or its agent duly authorised in this behalf , or

(b) Notwithstanding any thing contained to the contrary in the Presidency Towns Insolvency Act, 1909 ( 3 of 1909)  or the Provincial Insolvency Act, 1920 ( 5 of 1920) . or the Companies Act, 1956 ( 1 of 1956 ) , or the Code of Civil Procedure, 1908 or any other law in this behalf. As the case may be , any monies or property received by or delivered to the Official Receiver, or an Official Liquidator or provisional Liquidator, or any other receiver , appointed under the Presidency Towns Insolvency Act, 1909 ( 3 of 1909)  or the Provincial Insolvency Act, 1920 ( 5 of 1920) . or the Companies Act, 1956 ( 1 of 1956 ) , or the Code of Civil Procedure, 1908 or under  any other law in this behalf, shall constitute monies paid or financial assets or properties held in trust by such Official Receiver, or an Official Liquidator or provisional Liquidator, or any receiver for the benefit of and behalf of the special purpose vehicle and shall be made over forthwith and delivered to such special purpose vehicle.

6. Liabilities and equities in respect of financial asset
Subject to the oiginator 's disclosure in writing, of the liabilities and equities in relation to or in respect of the financial asset made to special purpose vehicle, and subject to any contract to the contrary or exclusions made by agreement between the parties or pursuant to any declaratory order , vesting or transmitting the financial asset to the special purpose vehicle, the special purpose vehicle shall receive the financial asset subject to all the liabilities and equities to which the originator was subject to , in relation to or respect of the financial asset at the date of execution of the securitisation deed or declaratory order.

7. Originator's Representations and Warranties

1) Subject to any contract to the contrary, where an originator of a financial asset makes a representation in relation to a financial or warrants the solvency of the obligor, such representation or warranty shall relate to the date of execution of the securitisation deed or the declaratory order of securitisation, and in absence of a contract to the contrary , shall not be a continuing warranty of solvency.

2) The originator shall be eligible to contract the limitations of and the extent of liability in relation to any special purpose vehicle.

CHAPTER III

OF SPECIAL PURPOSE VEHICLE

8. Entity not to act as special purpose vehicle without obtaining certificate of registration 

1) No entity shall act as special purpose vehicle unless it obtains a certificate of registration in such form as may be prescribed by the regulations.

2) The Board shall not grant a certificate under sub-section (1) unless it is satisfied that the special purpose vehicle has been constituted solely with the object and for the purpose of carrying out the activity of securitisation and satisfies such other conditions as may be specified by the regulations.

Provided that registration shall not be refused under this section unless the entity concerned has been given a reasonable opportunity of being heard . 

3) Every special purpose vehicle which has duly obtained a registration certification shall be entitled to :

a)  Launch or establish and operate or administer anon or more schemes , and to engage in the collection , recovery or such other activities as may be necessary so to do , in respect of securitised financial asset;

b) subject to the -terms of the offer document or to the information memorandum , invest the monies raised  under any scheme in any kinds of financial assets;

c) subject to the terms of the offer document or to the information memorandum , issue one or more class of transferable receipts with or without differential rights pursuant to any scheme.

4) Every scheme of a special purpose vehicle shall be distinct and independent of every  other scheme and a holder of the transferable receipt in one scheme shall have the  rights and obligations as specified in the information memorandum or the offer document, as the case may be , for such scheme and shall have no other rights and obligation in respect of any other scheme of the special purpose vehicle.

5) Information memorandum or an offer document , as the case may be , shall provide for periodic disclosure of information relevant to the holders of transferable receipts of the scheme ; meetings of holders of transferable receipts , and in respect of an offer document, such other terms as the Board may by regulations prescribe.

6) To protect the interest of holders of  transferable receipts when such transferable  receipts are offered or proposed to be offered to the public, the Board shall have the  power to issue directions , guidelines or orders, in relation to transfer of schemes from a special purpose vehicle whose registration may have been cancelled or withdrawn by the Board.

CHAPTER IV

ISSUE OF TRANSFERABLE RECEIPTS

9. Issue of Transferable Receipts to Qualified Buyer

No transferable receipts shall be issued to or in favour of any qualified buyer by a special purpose vehicle unless there has been delivered to the Board the information memorandum and in case of issue of transferable receipts of the value exceeding rupees five hundred crores, or such higher amount as the Board may by guidelines specify from time to time , such transferable receipts shall have been rated by a credit rating agency approved by the Board.

10. Issue of transferable receipts to the public 

No transferable receipts shall be issued to the public by a special purpose vehicle unless the offer document has been vetted by the Board and such transferable receipts have been rated by a credit rating agency approved by the Board .

CHAPTER V

REGISTRY

11. Licensed Registrars 

(1) For the purpose of registration of the particulars of securitisation in the form and manner prescribed by the regulations , the Board may appoint one or more Licensed Registrars as it considers necessary for the registration of the prescribed particulars of securitisation under this act.

(2) The Powers , functions, responsibilities and duties of the Licensed Registrars shall , such as may be prescribed by the regulations or provided as terms and conditions of the license.

12. Registration of particulars with Licensed Registrar

Where any special purpose vehicle acquires any financial asset under or pursuant to securitisation, the special purpose vehicle shall cause the particulars of the securitisation to be lodged for registration with the Licensed  Registrar , whether in writing or in an electronic , printed or typewritten form, and in a manner as may be prescribed by the Board , within thirty days of the date of execution of the securitisation deed or declaratory order of  securitisation.

Provided that the Licensed Registrar may allow the particulars of the securitisation as aforesaid to be filed within thirty days next following the expiry of the said period of thirty days on payment of such fee as may be prescribed by the regulations.

Provided further that the Licensed Registrar , on being satisfied , that the omission to file with the registrar the particulars of the securitisation within the time required by this section , or omission or mis- statement of any particular with respect to securitisation was accidental or due to inadvertence or to some other sufficient cause or is not of a nature to prejudice the originator or the holders of transferable receipts , or on the grounds that it is just and equitable to grant relief , may on the application by  the special purpose vehicle and on such terms and conditions as seem to the Licensed Registrar just and expedient , direct that the time for filing particulars or for the registration shall be extended , or as the case require , that the omission or mis-statement shall be rectified.

13. Securitisation Registration Certificate

The Licensed Registrar shall issue a certificate of registration , under his hand or in electronic form or otherwise, of the registration of any particulars of securitisation registered in pursuance of this chapter ; and the certificate shall be conclusive evidence against all persons ( including but not limited to the liquidator or the Official receiver , as the case may be , and any creditor of the originator of the financial asset) that all rights , title and interest in respect of of such financial assets have been absolutely transferred , assigned, vested or transmitted , as the case may be , to or in favour of such special purpose vehicle, in terms of the securitisation deed or declaratory order of securitisation.

14. Effect of the Registration under Companies Act

Notwithstanding any thing contained in the Companies Act, 1956 the requirement under the Companies Act, 1956 , if any, with regard to the filing of particulars of modification of charges shall be deemed to be have been complied with upon filing of particulars of securitisation by the special purpose vehicle with the Licensed Registrar.

15. Effect of Registration under the Registration Act

Notwithstanding anything contained in the Registration Act, 1908  the requirement under the Registration At, 1908, if any, with regard to the registration of documents shall be deemed to have complied with upon filing of particulars of securitisation by the special purpose vehicle with the Licensed Registrar.

16. Registrar and Index of particulars of securitisation 

(1)  The Licensed Registrar shall cause to be kept a register and a chronological index, in the prescribed form and with the particulars of securitisation registered under this Act.

(2) The register kept in pursuance of this section shall be  open to inspection by any person on payment of such fee as may be prescribed by the Board for such inspection .

17. Copies to Holders of transferable receipts

Subject to the such terms as may be specified by the regulations , the securitisation deed shall be available for inspection by the holders of transferable receipts of that scheme, and extracts therefrom shall be made  available on payment of such fee as may be prescribed by the Board  for inspection of the securitisation deed and for making available of the extracts therefrom.

CHAPTER VI

ENQUIRY AND INSPECTION

18. Power of the Board to call for information and enquiry 

(1) The Board , on being satisfied that it is necessary in the public interest or in the interest of the holders of the transferable receipts issued or proposed to be issued to the public so to do , may, by order in writing :

(a) Call upon any special purpose vehicle  to furnish in writing such information relating to the transferable receipts issued by the special purpose vehicle as it may require ; or

(b) Authorise any person to make an enquiry or inspection in relation to the affairs of the special purpose vehicle who shall be submit a report of such enquiry or inspection to it within such period as may be specified in the order.

(2) Every director, manager, secretary, officer or empoyee , by whatever name or term called , of the special purpose vehicle , shall on demand produce before the person making the enquiry or inspection all information or such records and other documents in his custody having a bearing on the subject matter of such enquiry or inspection.

19. Power of the Board to give directions in certain cases

Save as provided in this Act , if , after making or causing to be made an enquiry or inspection , the Board is satisfied that it is necessary:

1) In the interest of the holders of the transferable receipts issued or proposed to be issued to the public: or

2) To prevent the affairs of any special purpose vehicle being conducted in a manner detrimental to the interest of the holders of transferable receipts ,

it  may issue such directions to any special purpose vehicles as may be appropriate in the interest of the holders of the transferable receipts.

CHAPTER VII

MISCELLANEOUS

20. Consequences of breach

Whoever contravenes or attempts to contravene or abets the contravention of the provisions of this Act or any rules or any regulations shall be subject to any one or more of the following consequences, as may be determined by the Board :

a) A penalty which may extend to rupees__________________:

b) Winding up of the scheme or the special purpose vehicle , and redemption of the transferable receipts issued thereunder or thereof ; and ,

c) Other measures as are, in the opinion of the Board , necessary in the circumstances.

21. Appeals

1) Any person aggrieved by an order of the Board made under this act, or the regulations made hereunder may prefer an appeal to the Securities Appellate Tribunal.

2) The provisions of sections 15T to 15Z of the Securities and exchange Board of India Act, 1992, or any modifications thereof shall mutatis mutandis apply to any appeal under this Act.

22. Power of Central Government to make rules 

The Central Government may, by notification , make rules for carrying out the provisions of this Act.

23. Power of Board to make rules

1) The Board  may, by notification, make regulations consistent with the provisions of this Act and the rules made thereunder to carry out the purposes of the Act.

2) In particular, and without prejudice to the generality of the foregoing power, such regulations may provide for :

a) The eligibility criteria to be fulfilled for grant of certificate of registration to any special purpose vehicle;

b) The conditions subject to which the certificate of registration shall be granted to any special purpose vehicle and the fees payable in respect of such registration;

c) The conditions of the license of a Licensed Registrar, and the functions , duties and responsibilities of the Licensed Registrars;

d) The procedure and manner for establishment and winding up of schemes for subscription;

e) The manner and the periodicity of furnishing information to the Board;

f) The transfer of schemes from a special purpose vehicle whose registration may have been cancelled or withdrawn by the Board or which is required to be wound up under any law for the time being in force;

g) Action in respect of consequences in case of breach of the Act, rules or regulations thereunder; and,

h) The matters relating to issue of transferable receipts to the public and other matters incidental thereto and the manner in which such matters shall be disclosed to the public.

24. Rules and Regulations to be laid before parliament

Every rule  and every regulation made under this act shall be laid as soon as may be after it is made, before each House of  Parliament while it is in session , for a total period of thirty days which may be comprised in one session or in two or  more successive sessions , and if, before the expiry of the session immediately following the session or the successive sessions aforesaid , both houses agree in making any modification in the rule or regulation of both houses or both Houses agree that the rule or regulation should not be made, the rule or regulation shall  thereafter have effect only in such modified form or be of no effect , as the case may be ; so however that any such modification or annulment shall be without prejudice to the validity of anything previously done under  that rule or regulation.

25. Removal of difficulties

(1) If any difficulty arises in giving effect to the provisions of this Act, the Central Government may, by order published in the Official gazette, make such provisions not inconsistent with  the provisions  of this as may appear to be necessary for removing the difficulty.

Provided that no order shall be made under this section after the expiry of a period of five years from the commencement of this Act.

(2)  Every order made under this section shall be laid as soon as may be after it is made, before house of Parliament.

26. Saving of certain incidents , rights , liabilities , etc.

(1) The provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force or any instrument having effect by virtue of any such law.

(2) Nothing contained in this act shall be deemed to effect 

(a) The validity or enforceability of any agreement , deed , order made or act done or purported to be done , for, in relation to or in respect of securitising of any financial asset , by any person lawfully permitted , were made or done prior to the coming into operation of this Act or any sections thereof, or

(b) The validity or enforceability of any agreement, deed or act done or purported to be done , for or in relation to or in respect of securitising of any financial asset , by any person lawfully , after the coming into force of this Act or sections thereof , but prior to the rules and regulations being enacted  or prescribed , without prejudice to the generality of the forgoing but including the licensing of Licensed Registrars and registration of special purpose vehicle , and the establishment of such Licensed Registrars, and other agencies or authorities necessary for the carrying out the functions and duties specified in the Act, rules or regulations:

Where agreements, deeds , orders, and acts , as referred to in sub-clauses (a) and (b) above , are not extinguished by satisfaction or performance , during the continuance of this Act, shall remain valid and enforceable , wholly or in part, as hithertofore, securitising of financial asset, shall constitute true sale or securitisation of financial asset, as if under this Act, and no such agreement, deed, order or act shall be called into question or set aside or modified or altered in any manner whatsoever by any person , authority or court of law on the ground that the same are not in accordance with this Act; and,

(c) any vesting and transmission by operation of law or by , or in execution of, a decree or order of a court of competent jurisdiction.

27. Amendment to certain enactments

The enactments specified in the Schedule to this Act shall be amended in the manner provided therein.

