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Highlights of March, 2012:

Vinod Kothari’s Article on Securitization published
in microfinance focus

Vinod Kothari’s Article on Financial Leasing Services
and chargeability of Service Tax thereon post Budget
2012-13 published in moneylife.

Soma ®Bagaria’s Article on Vodafone Ruling and
Budget 2012 published in moneylife.

Article on Retrospective Amendments to taxation and
their impact on foreign investors co-authored by
Vinod Kothari and Soma ®Bagaria published in

moneylife

Aditi Jhunjhunwala’s Article _on Fees paid to
Professional Directors published in EIRC newsletter

of ICAI

Vinod Kothari as Guest Speaker in Workshop on
“FDI _and External Commercial _Borrowings”
organized by EIRC of ICST

The Budget Fever

EDP and SIP Sessions conducted by Nidhi Bothra

Our Analytical Articles on Budget 2012-13

Editorial

The month of March has always been
a special one —especially for
professionals for two reasons-first, it
marks the close of a financial year and
second, it steps out to welcome a new
financial year with new energy and
new hopes. More importantly,
Government announced the Union
Budget 2012-13 which is sure to have
drastic and significant impact on the
overall economic framework. This
edition of “touches..” focuses on the
Budget, among other things.

Our team came forward to analyse the
important proposals put forward in the
Budget and prepared a Budget
Booklet, an informative resource for
all our readers.

We would be pleased to receive
feedback from your side, without
which it would be impossible for us to
improve ourselves. Seeking your kind
attention and support always-so, stay
in touch with “touches..”

Rozy Jain & Sikha Bansal
rozy@vinodkothari.com
sikha@vinodkothari.com
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Our Articles Published

Taxing Time for Securitisation in India: Tax Officers’
Questions Expose Weak Structures

Article by Vinod Kothari published in microfinance focus

Securitisation transactions in India mostly have been done
through SPVs organised as trusts. Trusts raise funding by
Issuing pass-through certificates. The trust is the legal
owner of the assets; the holders of the PTCs become the
beneficial owners. The SPV receives the income. The
income is passed-through to the holders of the PTCs. As
the income is received by the SPV, there are essentially 3
options for taxing the SPV: Taxation as a regular taxpaying
entity; taxation as a representative tax payer or taxation
as a see-through or pass-through entity.

Tax officers have served notices and demands on trustees
of securitisation vehicles (SPVs) taxing the entire income
of such vehicles. The implications of this demand are
bigger z first, because the gross income of the SPVs is
being sought to be taxed. Second, what is sought to have
been taxed has already been distributed by the SPVs, and
in fact, the investors in the SPVs were mostly mutual
funds, which, in turn, have distributed money to the then
unit holders of the mutual funds. Some of the schemes
might have, in fact, been completely wound up by now.
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mentioned aspects, focusing simultaneously on other
topics in relation to securitization, like- practices in other
countries, structural weakness in India, magnanimity of
the problem and ideality or otherwise of the trust route.
Click here to read the article.
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Our Articles Published

No Service Tax on

Financial Leasing Services:
Article by Vinod Kothari

published in monevlife

The Union Budget 2012 has introduced universal service tax. All services other than
those that are negative-listed are liable to service tax. As the transfer of right to use is
completely taken out from the purview of service tax, operating lease and financial
lease are completely out of service tax.

The service tax law as proposed in the Budget has introduced a universal definition of
"service to mean any activity carried out by a person for another for consideration,
includes a "declared service", but excluding a transfer of title in goods or immovable
property, transaction in money or actionable claims, and services by an employee to
an employer. All other services are included within the framework of services, unless
they are covered by the negative list given in Section 66D. The list of "declared
services" under Section 66E includes transfer of goods by way of hiring, leasing,
licensing or in any such manner without transfer of right to use such goods
(emphasis supplied). The first few expressions-hiring, leasing, licensing, etc. are
intended to cover transactions of leases. But then the excluding expression-"without
a transfer of right to use goods" would mean, wherever there is a transfer of right to
use goods, the transaction will not be a declared service, and therefore, not a service.
The idea of "declared services" is to explicitly include certain services and that
explicit inclusion clause explicitly excludes a case where there is a transfer of right to
use goods, the exclusion should be given effect to.

A question is-if the idea is to exclude transfer of right to use goods, then why would
the law include leasing, hiring, etc. After all, what leasing is nothing but the transfer of
right to use goods. As the transfer of right to use is completely taken out from the
purview of service tax, we are of the view that operating lease and financial lease are
completely out of service tax. We are of the view that this is clearly a booster for the
leasing industry, which is seemingly reviving.

It seems that leasing is going to witness bright days again!!

See here to read the full article.
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Budget 2012 and the Vodafone ruling: R e m———
FM travels back in time to undo ruling L
Article by Soma Bagaria -

published in moneylife

vodafone®

The Bombay High Court holding the tax liability in India on the Vodafone transaction (sale o

two non-resident entities, worried investors across the country. Though the major aspect o

whether the corporate veil of the non-Indian entities can be lifted, mostly a question of form vs. s

Apex Court also analysed and adjudicated upon the Mauritius route for investments into India. The
Court held transfer of shares between two non-Indian entities as not taxable in India (even thoug
underlying assets were located in India). The Court also laid down several important principles that high
the 'substance requirement' and taxability of offshore entities.

The Finance Bill introduces retrospective amendments in Section 9 of the I-T Act, which deals with income
accruing or arising in India. Under Indian taxation in case of residents, global income is charged to tax, and in
case of non-residents, income accruing or arising in India is taxable.

Briefly, the proposed amendment means to say that if a transfer of a share or other interest in a company or
entity has taken place out of India, but the value of the share or unit depends primarily on assets in India, then
iIncome arising from sale of such share or unit shall be deemed to accrue or arise in India. The proposed
amendment would mean, Vodafone will be called upon to pay taxes to the tune of Rs. 12,000 crore . The
yroposed amendment will not be limited to Vodafone. Hundreds of holding company transfers that take place

of India will all be subjected to tax in India.

e seeks to analyse and set out the interpretations and principles laid down by the Indian courts on
pstance would comprise and how the same may be established, vis-a-vis the retrospective
at the Finance Bill 2012-2013 brings. Click here to view the article.



http://moneylife.in/
http://moneylife.in/article/budget-2012-and-the-vodafone-ruling-fm-travels-back-in-time-to-undo-ruling/24309.html

Our Articles Published

Retrospective amendment to taxation:

Will foreign investors be scared off?
Article co-authored by Vinod Kothari and Soma Bagaria

The Finance Bill 2012 has proposed several fnfnévu

retrospective amendments in certain key provisions K an
of the Income Tax (I-T) Act, with retrospective effect -
which are likely to have far reaching effects on the

foreign direct investments in India.

Key amendments affecting the tax liability of the
foreign directinvestment in Indiahave been
introduced in Section 2(14)-definition of capital
asset; Section 9(1) z income deemed to accrue or
arise in India; and Section 149(1)(c)z time limit for
notice.

The article throws light on the powers of the
legislature to amend laws retrospectively,
precedents of retrospective amendments in India by
discussing and analysing the relevent case laws and
studies in depth the impact of retrospective
amendment of Section 9 of the Income Tax Act.

Probably, the ease with which the ruling of the
Supreme Court has been upturned, and the fact that
the DTAAs are to give way to the long arms of the I-
T Act stretching back to 16 years, would make any o L\
foreign investor think thrice before investing in Wl R
India. ‘ ‘
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See here to read the article. i
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ether Central Government Appro

Required for Every Case?
Article by Aditi Jhunjhunwala

The relevance of having independent professionals, such as
accountants, lawyers, finance professionals, engineers,
architects, etc, in the organisation cannot be over-
emphasized. Many of them may be practicing professionals
and companies may need to seek their professional
services in connection with the business of the Company.

Question arises z if a Company remunerates a director for
services provided in professional capacity, would such
remuneration form part of managerial remuneration?
Common sense says that managerial remuneration must be
confined only to remuneration for services rendered in
directorial capacity.

However, Sec 309 was amended in 1965 specifically to
provide that managerial remuneration shall also include
remuneration for services rendered in any other capacity.
A provision was added by the same amendment to make an
exception for services rendered in professional capacity,
but as it commonplace when the government makes an
exception, it also adds conditions to the exception. The
condition in the proviso to Sec. 309 (1) is that professional
in question is one who, in the opinion of the Central

FEES PAID TO PROFESSIONAL DIRECTORS : WHETHER CENTRAL
GOVERNMENT APPROVAL REQUIRED FOR EVERY CASE?
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Government, holds requisite professional qualifications.

This brings a pertinent question: Whether the fees for
services being rendered by the advocate-director will be
considered as managerial remuneration, if the opinion of
Central Government, as referred to in clause (b) of proviso
below sec. 309 (1) has not been taken specifically by the
Company?

Click here to see the article.
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RBI gives breather to ailing MFIs:

Deferral of Asset Classification and Provisioning Norms
Article by Sikha Bansal published in microfinance focus

RBI had been mulling over need for regulations with regard to
micro-finance activities of NBFCs and on several occasions
had mentioned the need for a separate category of NBFCs that
cater to the microfinance sector. RBI, vide its notification
dated 2nd December, 2011, put forward the regulatory
framework, classification and norms applicable, required to
be complied with from April 1, 2012. The notification took
into consideration the recommendations of the Malegam
Committee report with several modifications.

As per the provisions laid down, an NBFC-ND would be
categorized as NBFC-MFI that has a Minimum Net Owned
Funds of Rs.5 crore and not less than 85% of the net assets in
the nature of qualifying assets. Further, all NBFC-MFIs were
required to adopt the asset classification and provisioning
norms (till then they shall follow the asset classification and
provisioning norms as given in the Non-Banking Financial
(Non-Deposit accepting or holding) Companies Prudential
Norms (Reserve Bank) Directions, 2007), with effect from
April 1,2012.

RBI has come up with a decision to defer the implementation
of asset classification and provisioning norms for NBFC-MFIs
to April 01, 2013, as intimated by its Notification dated March
20, 2012. This article of Sikha Bansal talks about breather to
the MFIs amidst the tangles of troubles. To read the entire
article, click here.
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What's Happening at VK & Co.

i

Vinod Kothari as Guest Speaker in Workshop on
nFDI and External Borro
organised by EIRC of ICSI

i

The Institute of Company Secretaries of India,
Eastern India Regional Council of (ICSI-EIRC)
organised an Interactive Session with the
Registrar of Companies (West Bengal), Ministry
of Corporate Affairs, followed by a Half-Day
Workshop on “FDI and External Borrowings”
on 10th March, 2012 at Merchants’ Chamber
of Commerce.

Vinod Kothari was a guest speaker on the topic,
0&%$) AT A %@OAOT Al "T10
enhancing initiative of the Institute witnessed
enthusiastic participation by members and
students. See the presentation here.



http://india-financing.com/Overview_of_FDIs_and_ECBs.pdf

What's Happening at VK & Co.

Mr. Vinod Kothari was a Guest Speaker in

Institute of Chartered Accountants of
India at Rotary Sadan, Kolkata.

Motilal Oswal Private Equity Advisors Pvt. Ltd (MOPE), Private Equity arm of
Motilal Oswal FinanciAT 3 AOOEAAO , DartBeted with The Instifude,
of Chartered Accountants of India (ICAI) to hold seminars across various Metros,
Tier | & Il cities to create wide awareness of private equity as an asset class and
broaden its reach.

One such Seminar “Private Equity - The Indian Perspective” was held on
23rd March 2012, Friday in Kolkata at TAJ Bengal. There were Presentations on
overview of Private Equity in India with real life case studies and facts; Presentation
on the fund raising process; Presentation by a real life beneficiary of PE money
(Promoter of a PE Investee Company) and 0 AT Al $EOAOOOEI 1
Landscape in India AT A EOO Ai AOCAT AA AO ATl The&
presentations and the panel discussion will be conducted by reputed industry
leaders. Mr. Vinod Kothari was amongst the reputed panelists in the said Panel
Discussion.

\




What's Happening at VK & Co.

The Budget Fever

Mr. Vinod Kothari was one of the prominent
Speakers at the Union Budget Seminar
conducted by Terapanth Professional
Forum, Kolkata Branch on Wednesday, 21st
March, 2012 at Mahasabha Bhavan. Other
eminent speakers were Professor Narayan
Prasad Jain (Secretary General-AIFTP) and
CA Sushil Goyal (Immediate Past Chairman,
EIRC-ICAI)

ari was on Taaza
Discussion on the E

UNION BUDGET
2012-13

“ EDP and SIP Sessions conducted by Nidhi Bothra “

The Institute of Company Secretaries of India
IS organizing various Executive Development
Programmes (EDP) and Student Induction
Programmes (SIP) to help the students acquire
necessary skills before proceeding further. Nidhi
Bothra conducted interactive sessions of the
programmes on 6t March (EDP) and 16t March
(SIP) on the topic “Regulatory Insight, Capital
Markets and Opportunities”.




Our Workshops

Aarohan:
Mentoring Programme for SREI (Second Phase)

$REI

A Mentoring Programme for SREI (Second Phase) -
Aarohanwas conducted by Vinod Kothari
Consultants Private Limited in Delhi, Chennai &
Bangalore, Nagpur on 2nd -3rd March, 5th -6th March,
and 12t -13th March, 2012 respectively.




Our Corner

Analytical Articles on Budget 2012:
Our Insights on the Budget 2012

Vinod Kothari Consultants P Ltd

our( T T8A1 A &ET AlFhiday, i e
the 16th of March, while presenting the

Budget 2012-13 quoted, O) tibédtuel
ITT1 U O emplasizihdtheméed to
take tough decisions for the good of
economy in long run. Our team of Vinod
Kothari Consultants Private Limited
came up with different articles throwing
light on various aspects of the Budget-
analyzing the impact of major proposals
on the economy, the investors, the
revenue, the business sector and last but
not the least the common man. Click here
to get the informative Budget Booklet.

Union Budget 2012-13
“I must be cruel only to be kind,” Mr. Mukherjed
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